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VIA ECFS  
Marlene H. Dortch   
Secretary   
Federal Communications Commission    
45 L Street, N.E.    
Washington, DC 20554    

Re:  MD Docket No. 24-86 

Dear Ms. Dortch: 

We write this letter as our reply comments in the above-referenced proceeding to once again 
remind the Commission that its power to levy regulatory fees is not unlimited under its 
authorizing statute. The agency is not free to adopt “new regulatory fee categories”1 that 
would apply to entities over which the FCC has no authority. 

For at least the past four years, the FCC has floated a trial balloon attempting to broaden the 
universe of regulatory fee payees. This year’s flight of fancy has been trimmed down to two 
short sentences and a single footnote: 

Finally, we continue to seek additional comment on “whether we should adopt 
new regulatory fee categories and on ways to improve our regulatory fee 
process regarding any and all categories of service.” We invite additional 
comment in order to help inform our consideration of these issues.2 

We attach to this letter our comments from 2021, 2022, and 2023. The issue remains the 
same, as does our argument: The FCC can’t collect fees from entities over which it has no 
regulatory authority. Merely because someone “benefits” from the FCC’s work does not make 
them subject to the FCC’s regulatory fee mandate. If that were the case, every regulatory 
agency could impose fees on every American because, in the agency’s hubris, it believes that 
its work “benefits” everyone. 

 

1 In the Matter of Review of the Commission’s Assessment and Collection of Regulatory Fees for Fiscal Year 
2024 ¶ 53, Second Notice of Proposed Rulemaking, MD Docket No. 24-86, released June 13, 2024 (“2024 Reg 
Fee FNPRM”). 
2 Id. (footnote omitted). 



2 

As the courts continue to rein in agency overreach,3 now is not the time for the FCC to take 
another flyer on expanding its power and authority. Such attempts surely will be thwarted. 

The Commission is certainly empowered to assess regulatory fees on its licensees and 
apportion those fees in a reasonable manner.4 But that’s the extent of the FCC’s power, and 
continuing to pursue legally indefensible theories about expanding the regulatory pie merely 
serves to distract from the important work of fairly assessing regulatory fees among 
Commission licensees—or working with Congress to amend the FCC’s statutory authority.  

Sincerely,

TechFreedom 

 

/s/ James E. Dunstan 

Senior Counsel 

 

 

 

 

 

 

 

 

3 See, e.g., West Virginia v. Envtl. Prot. Agency, 142 S. Ct. 2587, 2609 (2022) (“Extraordinary grants of 
regulatory authority are rarely accomplished through ‘modest words,’ ‘vague terms,’ or ‘subtle device[s].’ Nor 
does Congress typically use oblique or elliptical language to empower an agency to make a ‘radical or 
fundamental change’ to a statutory scheme.”) (citations omitted); Am. Library Ass’n v. Fed. Commc’ns 
Comm’n, 406 F.3d 689, 700 (D.C. Cir. 2005) (“[T]he Commission maintains that congressional policy by itself 
creates ‘statutorily mandated responsibilities’ sufficient to support the exercise of section 4(i) ancillary 
authority. Not only is this argument flatly inconsistent with Southwestern Cable, Midwest Video I, Midwest 
Video II, and NARUC II, but if accepted it would virtually free the Commission from its congressional tether.”). 
4 47 U.S.C. § 159 (requiring the Commission to assess and collect regulatory fees to recover the costs of 
carrying out its activities in the total amounts provided for in Appropriations Acts). 


